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L IDENTITY' OF PETITIONER
Petitioner Jane Roe is a qualifying paiient authorized under
Washington law to ﬁse medical marijuana to treat her incapacitating
migraine headaches.
IIl. ~ COURT OF APPEALS DECISION

Jane Roe v. TeleTech Customer Care Mgt., --- Wn. App. ---, -

P.3d --- (No. 38531-7 Div. II Sep. 15, 2009) (Appendix A hereto).
III. ISSUES FOR REVIEW

L. Whether Initiative 692, the Washington Medical Use of |
Marijuana Act (“MUMA”), codified at RCW 69.51A, prohibits an
employer from diséharging or refusing to hire an employee solely because
of | her physician—authorized, at-home use of medical marijuana in
accordance with the Act? |

2. Whether Washington public policy prohibits an employer
from discharging an employee solely because of her physician-authorized,
at home use of medical marijuana in accordance with the MUMA?

IV. STATEMENT OF THE CASE

A. Washington’s Medical Use of Marijuana Act.

On November 3, 1998, Waéhington voters approved Initiative 692
(CP‘ 184-186, attached as Appendix B 'hereto), the Washington Medical

Use of Marijuané Act (“MUMA”), by an “overwhelming vote.” State v.



Tracy, 158 Wn.2d 683, 692, 147 P.3d 559 (2006) (J. Johnson, Madsen,
and Sandefs, JJ., dissenting). Timothy Killian was the co-drafter and the
campaign manager of the Initiative. Declaration of Timbthy Killian (Nov.
12,2007) (“Killian Dec.”) at | 1; Clerk’s Papers (“CP”) 291.

- MUMA contains this preamble:

The People of Washington state find that some patients

- with terminal or debilitating illnesses, under their
. physician’s care, may benefit from the medical use of

marijuana. . . . The People find that humanitarian

compassion necessitates that the decision to authorize the

medical use of marijuana by patients with terminal or

debilitating illnesses is a personal, 1nd1v1dual decision,

based upon their physician’s professional med1ca1 judgment

and discretion.
See: MUMA section 1, Appendix B hereto at p.1, codified at RCW
©69.51A.005 (200'6).1 MUMA also pro{fides: “Any person meeting the
fequirements appropriate to his or her status under this Chapter shall be
considered to have engaged in- activities permitted by this chapfer and
shall not be penalized in any manner, or denied any right or privilege, for
such actions.” MUMA section 5, Appendix B at 2, codified at RCW
69.51A.040(1). Employment is one of the “privileges” that Initiative 692

was intended to protect qualified patients and primary caregivers from

losing. See Killian Dec. at § 7, CP 292.

'The Legislature clarified MUMA in 2007. See infra pp.3-4. Except
where otherwise indicated, references will be to the version of the Act in
effect at the time of Ms. Roe’s termination in late 2006.



MUMA balances the rights of qualifying patiénts to use medical
marijuana in accordance with the Act with the legitimate interest of
-employers, schools, and other entities in prohibiting the on-site use of
medical marijuana. Id. at § 8. To achic:ve this balance, MUMA states:
“[N]othing in this chapter requires any éccommodation of any medical use
of marijuana in any place of employment, in any school bus or on any
school gfounds, or in any youth center.” MUMA section 8, Appendix B at
3, codified at RCW 69.51A.060(4). By providing that employers were not
required to accommodate the use of medical marijuana in any place of
employment, MUMA was intended to require employers to accommodat_e
an employee’s medical use of marijuana outside of the workplace, as long

as that use complies with the Act. Killian Dec. at ] 10, CP 293.

In the years following the enactment .and codification of Initiative
692, the Legislature came to realize that RCW 69.5 _1A.O_60(4) could be
: misread to excuse employers from having to accommodate an employee’s
off-site use of medical marijuana as well as her on-site use. Id. at § 12.
On May 8, 2007, the Governor signed Senate Bill 6032, “An Act Reléting .
to the Medical Use of Marijuana.” Engrossed Substitute Senate Bill 6032,
CP 240 (attached as Appendix C). The stated intent of the Bill was “to
clarify the law on medical marijuana so that the lawful use of this

substance is not impaired” and to ensure that “qualifying patients may



fully participate in the medical use of marijuana.” Id. at p. 2. The
amendment was also “intended to provide clarification” to “all participants

in the judicial system.” Id.

The 2007 amendments clarified RCW 69.51A.060(4) by adding
the following italicized laﬁguage: “Nothing in this chapter requires any
accommodation of any omn-site use of marijuana vin any plaée of
erﬁployment, in any school bus, or on any school grounds, or in any youth
center, in any correctional facility, or quking of marijuana in any public
place. . . .” Id. (Appendix C at p.7.) The phrase “on-site” was adcied to
| eliminate ahy possibility that the limitation on the duty to accommodate
the medical use of marijuana iﬁ RCW 69.5’1A.O60(4) .would be
misinterpreted to allow restriétion of a patient’s off-site use of medical
marijuana. See Killian Dec. at § 13, CP 293.

B. Ms. Roe’s'Employment with TeleTech.

For many years, Petitioner Jane Roe suffered from debilitating
migraine headaches. Declaration of Jane Roe (N ovember 14, 2007) (“Roe
Dec.”) at § 4, CP 261. Her symptoms included chronic pain, nausea,‘
blufred vision, and sensitivity to light. Jd. at 5. To treat the migraines,
Ms. Roe and her doctors experimented with numerous .t'raditional
medicines for more than a yeér before she was authorized to use mediéal

marijuana. Id. at§ 6; CP 314-318.



On June 26, 2006, Dr. Thomas Orvald pfovided Ms. Roe with
“Documentation of Medical Authorization to Possess Marijuana for
Medical Purposes in Washington State.” Roe Dec. at § 10, CP 261; CP
269. In accordance with RCW 69.51A.010, Dr. Orvald stated that he was
a ];')hysician licensed in the State 6f Washington and that he was treating
Ms. Roe for a. debilitating condition. CP 269. Dr. Orvald stated that he
had advised Ms. Roe of the potential risks. and benefits of medicai
‘marijuana and assessed her medical history and medical condition. /d. He
concluded that the potential benefits of the medical use of maﬁjuana
woula likely outweigh the health riéks for Ms. Roe. Id. Ms. Roe was a
Washington resident at the .time she received this authorization and the
diagnosis of having a débilitating medical condition. Roe Dec. at 1] 10, CP
262. |

After receiving her medical marijuana authorization from Dr.
Orvald, Ms. Roe used medical rﬁarijuana in full compliance with MUMA.
Id. at § 11. Medical marijuana was far more effective than any other
_treatment Ms. Roe had tried for her migraines. Id. Her migraine
headaches largely disappeared. Id. She used marijuana in such small
doses that it had no side effects. Id. at 12. It did not negatively affect
her ability to work or take. care of her children. Id. Ms. Roe never uéed

marijuana in front of her children. Id. Taking a small amount of medical



marijuana at night, in her own home, enabled Ms. Roe to be employed.

Id.

On October 3, 2006, Respondent TeleTech Customer Cafe
Management (Colorado), LLC (“TeleTech”) hired Ms. Roe as a customer
service consultant. Id. at § 13; CP 271-72. Customer service consultant is
a non-safety sensitive position. Id. at § 13; CP 262. The positién’s duties

were to answer incoming calls and e-mails promptly; provide concise

2

uality customer service in a professional and courteous manner; and
interact with fellow team members. CP 248.  The qualifications Ms. Roe
demonstrated to be hired included “manual dexterity and motor
coordination ability” and “eye coordination ability.” Id.

Ms. Roe received a copy of TeleTech’s substance abuse policy for
applicants on October 3. Roe Dec. at § 14, CP 262; CP 274-77. When'
Ms. Rbe learned that she would have to take a dfug test, she informed
'TeleTech that she used medical marijuana at home and that she had a
medical authorization to do so. | Roe Dec: at | ‘_15, CP 262. Ms. Roe
offered to provide TeieTech with a copy of Vher medical marijuana
authorization, but TeleTech declined her offer. Jd. Ms. Roe took the drug

test on October 5. Id. at q 16.

Ms. Roe started work at TeleTech on October 10. Id. at § 17. That

same day she received a copy of TeleTech’s substance abuse policies for



employees. Id. at § 18; CP 279-87. Her drug test results also came back
on October 10. Not surprisingly, she tested positive. Roe Dec. at 919, CP
263; CP 288. The positive result was caused by her at-home use of
medical marijuana in accordance with her medical authorization. Roe

Dec. at § 19, CP 263.

Ms. Roe’s drug test had been administered by ChoicePoint
Workplace Soluﬁons. CP 288. ChoicePoint accepts medical marijuana as
an explahation for a positive drug test when the employee resides in a state |
where medical marijuana is legal, the employee has documentation from
her physician supporting the medical use of marijuana, and the empidyer
has a policy of accepting medical méufijuén’a.v CP 251-52. The day of Ms.
Roe’s pdsitive drug test result, Mary Ann Peltier, a‘ ChoicePoint
supervisor, wrote Llibertat Ros in- TeleTech’s Bremerton Taient
Acquisition Department about Ms. Roe’s situation. Id. Ms. Peltier asked
© Ms. Ros for a letter describing TeleTech’s medical marijuana policy. Id.
Ms. Peltier also forwarded ChoicePoint’s own policy on r_nedical

marijuana to Ms. Ros. 1d.

Despite Ms. Roe’s positive drug test, she continued to work at
TeleTech for over a week. Roe Dec. at 20, CP 263. Her use of medical
marijuana in no way impaired her ability to do her job. Id. On October

18, TeleTech discharged Ms. Roe from employment solely because she



had tested positive for medical marijuana. Id. at § 21; CP 290. Ms. Roe
has never used rharijuana in the workplace, at TeleTech or anywhere else.

Roe Dec. at 22, CP 263.
C. Procedural Background.

Ms. ﬁoe filed this action in Kitsap County Superior CorJIt on
February 13, 2007. CP 52-55. She filed an amended complaint on
February 26 seeking reipstatement and damages against ‘Tel‘e‘Tecvh for
terminating her in violation of MUMA and Washington public policy. CP
1-4. On March 27 Tr:leTech removed this case to the United States
District Court for the Western District of Washington on the ground tﬁat,
- contrary ’ro the express assertions in Ms. Roe’s Complaint, the amount in
controversy exceeded $75,000. CP 10-21. On June 6, 2007, tl're federal
district court granted Ms. Roe’s mqtion to remand.the.: case to thel Superior
Court. CP 151-158.

After exchanging written discovery, the parties submitted cross
motions for summary judgment on November 16, 2007. oﬁ February 1,
2008, the Court denied Ms. Roe’s motion for summary judgment and
granted TeleTech’s motion. CP 361-62. The Superior Court did not issue
a written opinion explaining its reasoning. On February 27, 2008, Ms.
Roe ﬁlerl a Notice of Appeal to this Court. CP 363-67. On November 5,

2008, this Court remanded the case to Division Two of the Court of



Appeals. Division Two issued a publishéd opinion on September 15,
2009, affirming the Superior Court’s grant of summary judgment to Ms.
Roe on the basis that the sole purpose of the MUMA was to provide an
affirmative defense to criminal prosecutions.
V. ARGUMENT IN SUPPORT OF REVIEW
~ This Court should accept review of the Court of Aiopeals’ decision
.because three of the four criteria for review set forth in RAP 13.4(b) are
satisfied. The Court of Appeals’ holding that the exclusive purpose of
MUMA was to provide an affirmative defense to criminal prosecutions
conflicts with every other Court of vAppeals opinion to have addressed thé
| issue. The proper interpretatioﬁ of MUMA constitutes a significant
question of Washington law of substantial public interest. The People and
- Legislature who voted to enact and clarify MUMA would be flabbergasted
if qualified patients could lose’ their jobs simpiy for using medical
marijuane; at home in accordancé with the Act. 'In holding that the sole
raison d'etre of MUMA is to provide a defense to state criminal
proéecutions, Division Two substantially undermined the Act’s broad
remedial purpose, and frustrated voter and législative intent.
Initiatives are to be interpreted according to the general rules of
statutory construction. City of Spokane v. Taxpayers of Spokane, 111

Wn.2d 91, 97, 758 P.2d 480 (1988). Those general rules are: (1) a statute



that is clear on its face is not subject to judicial interpretation; (2) an
ambiguity will be deemed to exist if the statute is subject to more than one
reasonable interpretation; (3) if é statute is ‘squect to iﬁterpretation, it will
be construed in a manner that best fulfills the legislative purpose and
intent; and (4) in determining the legislative purpose and intent the court
may look beyond the language of the act to its legislative history. Inre |
Marriage of Kovacs, 121. Wn.2d 795, 8.04, 854 P.2d 629 (1993).
Remedial statutes should be cohstrued liberally to promote their purposes.
State v. Grant, 89 Wn.2d 678, 685, 575 P.2d 210 (1978).

Judicial intérpretation of a legislative enactment by initiative
should focus on “the voters’ intent and the language éf the initiative as the
average informed lay voter would read it.” State ex rel. Public Disclosure
Comm. v. Davenport, 156 Wn.2d 543, 554,130 P.3d 352 (2006). Courts
‘may also rely on statements contained in the official voter’s parriphlet. Id.
In determining legislative intent, Washington courts pay p_articuiar
attention to the statements of prime drafters and sponsors of the enactment
at issue. Kovacs, 121 Wn.2d at 807-08; Duke v. Boyd, 133 Wn.2d 80, 86,
942 P.2d 351 (1997). Courts presume that the drafters and ’sponso'rs of
legislation understand the meaning of the language they propose. Duke,
133 Wn.2d at 87. Because state ballot measures adopted by the People are

interpreted in the same manner as bills enacted by the Legislature, see,

- 10



e.g., ATU 587 v. State, 142 Wn.2d 183, 205-06, 11 P.3d 762 (2000), courts
shbuld likewise give weight to the statements of drafters and sponsors of
an initiative. See id. at 223.. |

MUMA'’s preamble demonstrates its broad remedial purposes:

The People find that. humanitarian compassion necessitates

that the decision to authorize the medical‘ use of marijuana

by patients with terminal or debilitating illnesses is a

personal, individual decision, based upon their physician’s

professional medical judgment and discretion.
RCW 69.51A.005. Except for the Courtv of Appeals in the instant case,
Washington courts have uniformly held that MUMA’S purpose is to allow
patients with terminal or debilitat.ing illnesses to use medical marijuana
when authorized by their treating physicians based on their professional
medical judgmeht’and discretion. State v. Hanson, 138 Wn. App. 322,
329, n.1, 157 P.3d 438 (2007); State v. Ginn, 128 Wn. App. 872, 877, 117 '
P.3d 1155 (2005); State v. Butler, 126 Wn. App. 741, 748, 109 P.3d 493
(2005); State v. Shepherd, 110 Wn. App. 544, 549, 41 P.3d 1235 (2002).
That legisiative purpose is far broader than providing an affirmative

defense to a criminal prosecution.” No one disputes that the People

intended MUMA to create an affirmative criminal defense. Indeed, that

2 Statev. T racy, 158 Wn.2d 683, 147 P.3d 559 (2006), is not to the contrary. In that case,
this Court ruled that MUMA did not provide Tracy immunity from marijuana
manufacturing and possession charges because she had not established she was a
“qualifying patient” under the Act. Id. at 685. Although the Court rightly recognized

that I-692 “created a compassionate use defense against prosecution for marijuana related

crimes,” id., it did not identify that as the sole purpose of the Act.

11



may have been Initiative’s foremost purpose. But that does not mean it

was the voters’ exclusive intent.

The Court of Appeals erred when it held that “the .average
informed voter would understand from reéding MUMA'’s preamble that it
was intended to address one subject---criminal prosecutions.” Slip Op. at
7. An initiative’s ballot title is a critical tool in divining a measure’s .
intent. ATU 587, 142 Wn.2d at 212. The ballot title is what thé voter’s
are faced with in the voting booth. Id. The Cburt of Appeals did ﬁot even
consider MUMA’s ballot title in determining the voter’s intent. The
Initiative’s ballot title was “Shall the medical use of marijuana for cértain |
terminal or debilitating conditions be permitted, and physicians authorized

to advise patients about medical use of marijuana?”

Initiative 692°s ballot title demonstrates that the People intended to
the Act fo do much more than provide an affirmative defense to a criminal
prosecution. Nothing in MUMA’s ballot title would have suggested to the
average informed voter that the sole purpose of the Initiative was to
provide an affirmative defense to crimina1 prosecutiéns. Inaeed, a voter
who intended that “the medical use of marijuana for certain terminal or
debilitating conditions be permitted” would not havé understodd or likely
intended that people could lose their jobs for engaging in the very

conducted that the Initiative protected.

12,



In interpreting a statute, a court should give effect to every word,

clause, and sentence if at all possible. Statutes should be construed so that

no part is rendered meaningless. Klein . Pyrodyne Corp., 117 Wn.2d 1,

13, 817 P.2d 1359 (1991); State v. Bash, 130 Wn.2d 594, 602, 925 P.2d

978 (1996); State v. Seek, 109 Wn. App. 876, 881-82, 37 P.3d 339 (2002).

The Court of Appeals’ misinterpretation of MUMA renders superfluous

significant portions of the Act. Numerous sections and subsections of

MUMA demonstrate that it was intended to be not just a medical

marijuana decriminalization law but rather, as its legislative title expressly

states, a comprehensive enactment regarding the “Medical Use of

Marijuana.” Those provisions include the following:

SON

@

€)

(4)

Nothing in this chapter requires any accommodation of any
medical use of marijuana in any place of employment, in
any school bus or any school grounds, or in any youth
center. Section 8 (Appendix B at 3), codified at RCW
69.51A.060). - _

~ Nothing in this chapter requires any health insurance

provider to be liable for any claim for reimbursement for
the medical use of marijuana. Id.

Nothing in this chapter requires any physician to authorize
the use of medical marijuana for a patient. Id. -

The state shall not be held liable for any deleterious
outcomes from the medical use of marijuana. Section 7

* (Appendix B at 3), codified at RCW 69.51A.050.

13



MUMA expressly protects qualifying patients from being
“penalized in any manner, or denied any right or privilege” as a result of
using médicallmarijuana in accordance with the Act. Section 5 (Appendix
B atp. 2), codified at RCW 69.51A.O40(1). This language is not simply a
restafement of the affirmative defense to criminal prosecution set forth in
the section’s first sentence. The statute prohibits the denial of “any right
or privilege.” If MUMA’s sole purpose were to provide immunity from
state criminal prosecutions, as the Court of Appeals. held, there Wc')uld‘
have been no reason for the People to haxrfe enacted the second sentence of-
RCW 69.51A.040(1). R The first sentence of section 5 would have
sufficed.®> The Court of Appeafs erred by holding fhat the purpose of the
sécond sentence” of section 5 was merely to restrict the State from
. imposing penalties ancillary to criminal prosecution. Slip. Op. at 8.
Nothing in section 5 of MUMA resfricfs the application of the second
sentence to the State. The Court of Appeals’ self-created limitations are

contrary to MUMA’s plain text.

3 It is irrelevant that the code reviser added “Qualifying patients’ affirmative defense”
. preceding RCW 69.51A.040 after 1-692 was codified. That section heading did not
appear in the Initiative that the People voted on. RCW 69.51A.902 expressly states:
“Captions used in this chapter are not any part of the law.” Section headings that are not
adopted by the Legislature are not part of the law and may not be relied on to construe a .
statute. See Sollenberger v. Cranwell, 26 Wn. App. 783, 787, 614 P.2d 234 (1980); State
v. Lundell, 7 Wn. App. 779, 782 n. 1, 503 P.2d 774 (1972). Furthermore, the title for
Section 5 in the Initiative itself was “Protecting Qualifying Patients and Primary
Caregivers” not “Qualifying patients’ affirmative defense.” See Appendix B at p. 2.

14



Section 4 of Initiative 692 confirms the error of the Court of
Appeals’ constructiqn. -That section provides “Protections to Physicians
Authorizing the Use of Medical Marijuana,” and like section 5 has two‘
distinct parts: one criminal and one non-criminal. See Appendix B. at pp.
1-2, codified at RCW 69.51A.030. Section 4 provides physicians (1) an
exception from the state’s criminai laws; and (2) protections from being
penalized in any manner or denied any right or any privilege, for engaging
in conduct protected by the stafute. Id Sections 4 -and 5 have the same
dual structure. Both sections first set forth an affirmative defense from -
criminal prosecution and then a separate and distinct protection from being
denied “ény right or privilegé”\ on account of engaging Ain the very conduct
MUMA protecté. | As the first ‘sentence of each section immunizes
physicians, qualifying patients and primary caregivers from criminal
' prosecutiohs, Division Two erred in holding the purpose of MUMA’s
“rights and privileges” language is to forbid penalties ancillary to criminal

prosecutions, which cannot be brought in the first place.

This Court should give MUMA the broad reach that the voters
intended. A reasonable voter would have understood that if qualifying
patients‘and priinary caregivers could be fired from their jobs based solely
on the at-home and off-duty use of medical marijuana, then the rights

guaranteed to them by MUMA would be nothing more than an empty

15



promise. Undefined terms in an initiative should be deemed to have their
commonly éccepted legal rheanihg. ATU 587 v. State, 142 Wn.2d 183,
219-20, 11 P.3d 762 (2000). The law frequently describes employment as
a “right” or a “privilege.” Both federal and state civil rights statutes
prohibit discrimination with respect to the “priviieges” of employment.
See, e.g., 42 U.S.C. § 2000e-2(a)(1) (Tiﬂe VII of the Civil Rights Act of
1964); 29 U.S.C. § 623(a)(1) (Age Discrimination in Employment Act of
1967); 42 U.S.C. § 12112(a) (Americans With Disabilities Act of 1990);(\
RCW 49.44.090(1) (age discrimination); RCW 49.60.040(d)(ii) (disability
discrimination); and RCW 49.60172(2) (HIV erhployment). Otﬁer state
statutes likewise refer to employment as a “privilege.” See, e.g, RCW
47.64.001(9); RCW 48.43.065(2)(a). See also White v. State, 131 Wn.2d.
1, 10, 929 P.2d “396 (1997) (“public employmént was considered a
privilege that could be conditioned or denied”).

Contrary to what Division Two suggested, Ms. Roe is not asking
the courts to create an employment scheme out of whole cloth. Slip Op’.bat
8-9.‘ Section 8 of MUMA, codiﬁed‘ at RCW 69.51A.060(4); expressly
 uses the term “accommédation.” Courts must presume that‘the People and
the Legislature chose this precise term for a reason. The term °
“accommodation’; has a well-established meaning under Washington law

dating back decades. An “accommodation” requires an employer to make

16



adjustments to its standard policies and procedures under certain
circumstances .based on an individualized assessment of an employee’s
~ ability to perform a partiéular job. Seé Riehl v. Foodmaker, Inc., 152
Wn.2d 138, 145,‘ 94 P.3d 930 (2004). Accord Buckingham v. United
States, 998 F.2d 735, 741 (Sth Cir.‘1993) (noting that requiring employers
to alter existing policies or procedures is “the-essence of reason'abAle
accommodation’;). The voters underétood exactly what they were doing
when:they provided that employers must “accommodate” their employeeé’
off-site use of medical marijuana.

Section 8 of the Initiative, RCW 69.51A.060(4), establishes the
extent of, and the limitations on, the obligations of private actors —
including physicians, heélth insurance proyiders, employers, schools, and
youth centers — to accommodate the medical-luse of marijuana under the
Act. Tt has nothing to do with decriminalization. The voter’s pamphlet for
Initiative 692 reflects the impo_rtance of the proviéion. ~ The pamphlet
instruc':ted‘ voters that the Initiative “[p]rohibits marijuana use while
driving, or in the workplace.” CP 258 (emphasis supplied). Any
reasonable voter - would have understood that MUMA did not give
qualified patients the right to use medical marijuana while Wdrking (or
"driving), but that the measure protected them from the loss of either the

privilege of employment (or driving) because of their use of medical
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marijuana at other times and in other places in accordance with the Act.
The voter’s pamphlet confirms that MUMA imposes a duty of employer
accommodation of the use of medical marijuana but that it does not extend

to the use of medical marijuana in the workplace.

Read together and in light of MUMA'’s broad remedial purposes,
RCW 69.51A.040(1) and RCW 69.51A.060(4) provide that an employer
may not penalize an employée or deny her the privilege of employment
because of her use of medical marijuana in accordance with MUMA, but
an employer need not accommodate an employee’s use of medical
marijuana on-site. The ﬁecessary corollary of this limitation is that an
émployer has a duty to accommodate an employee’s off—site use of
medical marijuana. The Legislature clearly recognized.th_is when it
enacted the 2007 clarifications to MUMA. Intef al;'a, the 2007 enactments
removed any doubt that the Act’s lirﬁitation on the duty of employers to
aécommodate their employees’ medical use of marijuana was solely a
limitatioﬁ on the duty to accommodate the on-site use of medical

marijuana and not a limitation on the duty to accommodate the off-site use.

The Court of Appeals failed to mention the Legislature’s 2007
clarifications to MUMA, let alone attempt to reconcile them with the
panel’s conclusion that “MUMA provides qualifying medical users only a

defense to criminal prosecution.” Slip. Op. at 10. There is in fact no way
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to reconcile the 2007 amendments and the Court of Appeals’ opinion. If
MUMA were merely a defense to state criminal prosecutions, then
Legislature’s addition of the words “on site” to_. RCW 69.51A.060(4)
would have been péintless. The Legislature’s simuitaneous clarification -
that the duty to accommodate thé medical use' of ‘marijuana does not
extend to its use “in any correctional facility, or smoking of marijuana iﬁ
any public place” would also have been a useless exercise if the Court of
Appeals’ éonstruction of the statute weré correct. The House‘Bill Report
explained that correctional facilities were being “added to the list of places
where the on-site medical. use of marijuana does not need to be
o accommodated.” CP atl210 (emphasis supplied). The Legislature would
have no need to 'add to the list of the specific places where the on-site use
of medical marijuana need not be accommodated unless MUMA imposed
a general duty of accommodation Vﬁth respect to its fosite use.

The Court of Appeals ignored the well-established maxim that the
Legislature does not engage in unnecesséry or meéningless acts. In re
Recall of Pearsall-Stipek, 141 Wn..2d 756, 769, 10 P.3d 1034 (2000); John
H. Sellen Construction Co v. Staté, 87 Wn. 2d 878, 883, 558 P.2d 1342
(1976). A court must presume some significant purpdse or objective to
every legislative (or popular) enactment. See John H. Sellen Construction

Co., 87 Wn.2d at 1344. The Legislature’s 2007 clarifications leave no

19



doubt that MUMA constitutes a comprehensive enactment regarding of |
the medical use of marijuana and not just an affirmative defense tb
criminal prosecution. While voters might have used more direct language
regarding the duty of employers and others to accommodate the off-site
use of medical marijuana, the Legislature correctly undefstood that
MUMA imposes such a duty nevertheless. The Court: of Appeals’

éontrary conclusion subverts the intent of both the voters and Legislature.

Under the Court of Appeals’ décision, an employer méy fire an
employee. solely beéause of her physician-authorized, off-site use of
‘medical marijuana, without any showing that her treatment interferes with
her job perfofmance or the employer’s legitimate business interests. The
Court of Appeals’ opinion would force Washington citizené with
debilitating illnesses to make a Hobson’s choice between their medical
treatment and their livelihoods. The appellate court’s decision thus
jeopardizes the health and economic security of Washingtonians. The
People and the Legislature did not intend MUMA to allow such a harsh -
result so contrary to “common sense.” Cf. Slip. Op at 9. |

VI. CONCLUSION

This Court should accept direct review of this matter in accordance
with RAP 13.4(b), reverse the decision of the Court of Appeals, and order

the Superior Court to grant Ms. Roe’s summary judgment motion.

- 20



Respectfully submitted this 15™ day of October 2009.

FRANK FREED SUBIT & THOMAS LLP

ol skt

Michael C. Subit, WSBA # 29189
Jillian M. Cutler, WSBA #39305

Attorneys for Petitioner Jane Roe
R:AN-R\Roe\Appeal\Petitionforreview.doc
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
JANE ROE, o o No. 38531-7-I1
| . Appellant, |

V.
TELETECH CUSTOMER CARE _ PUBLISHED OPINION
MANAGEMENT _(COLORADO), LLC,

| | Respondent.
Quinn-Brintnall, J. — After TeleTecH Customer Care Management, LLC (TeléTebh)

‘re‘scind,ed the coﬁditional ‘offer of employment it had made to Jane Roe' becatse she failed a pre-
“employment drug sc;eening test, Roe sued Teletech alleging Wrongﬁl terminétion. ‘The trial court
denied Roe’s vr-notio;:l for summary judgment and awarded summarSI judgment to TeleTech. On
appeal, Roe. argues, as she did below, that the Washington State Medical Use of .Mar-ijuana Act
(MUMA), ch. 69.5 lA' RCW, implies a civil cause of Iaction to sue an employer whc; violates
MUMA’S provisions. Altematively, Roe contends that MUMA expresses a public policy favoring

medical marijuana use and that TeleTech wrongfully terminated her employment when it violated

! The appellé{nt uses the pseuddnym“‘Jane Roe” because the m_edib_al use of marijuana remaing
illegal under federal law. ' :
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this policy. Because MUMA provides only a defense to criminal prosecution for the medical use
of marijuana in compliance with -its provisions, the trial court did not err when it granted
TeleTech’s summar;t judgment motion and we affirm.
FACTS

Background Facts

R'oe sought authorization under MUMA to use medical marijuana to treat her migraine
headaches.> Roe oecame a patient of Thomas Orvald, M.D.? at The Hemp and Cannabis
Foundation (THCF) Medical Clinic ineBellevue, Washington. On June 26, 2006, Roe filled out a
“Pain Inventory Questtonnaire” at the THCF clinic and Orvald provided Roe with
“Documentation of Medical Authorization to Possess Marijuana for Medical Purposes” that same |
day. Clerk’s Papers (CP) at 261. |

Te_leTecIt describes itself as an “outsourcing compeny that‘ provides a full range of front-
to back—ofﬁce outsourced solutions.” CP at 216. TeleTech contracts with Sprint Nextel to
provide telemarketing and telesales services out of its - customer servioe center in Bremerton,
Washington. TeleTech has an applicant drug policy that states in part:

TeleTech has a vital interest in ensuring a safe, healthy, and vefﬁcien't working

environment, and in preventing accidents and injuries resulting from the misuse of

alcohol or drugs. The unlawful or improper presence or use of drugs or alcohol in

the workplace presents a danger to everyone.

All apphcants . to whom TeleTech has given a .conditional offer of employment,

are required to subrmt to a pre-employment drug test and must receive a negative

result as a condition of employment

Any applicant who receives a confirmed positive drug test result will be ineligible

2 Roe contends that trad1t10na1 prescnptlon and over-the-counter medications falled to give her
relief.

3 Dr. Orvald is licensed to practice medicine in Washington.
2
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for employment with thé company.

-CP at 221-22. Sprint Nextel requires TéleTech to perform applicant drug screenings before
assigning any individual to work at the Bremerton facility.

On October 3, 20.06, TeleTech hired Roe to work és a customer service consultant in its
Bremerton facility. On that date, TeleTech prpvided Roe with a copy of its substance abuse
policy for job épplicants. After learning that she would be re(iuired to submit to drug testing, Roe
told TeleTech that she uses medical marijuana at home and that she had medical authorization to
do sé. Roe offered to prévide TeleTech with her medical marijuana authorization, but TeleTech
declined.

On October 5, 2006, Roe took a drug test administefed by ChoicePoint- Worvk_place.
Solutions. On October 10, 2006, Roe began working for TeleTech and TeleTech providéd Roea
copy of its substaﬁce abﬁse poljcy for employees. Roe’s dfug test results also came back on
October 10, 2006. When Roe tested positive for marijuana, Mary Ann_ Peltier, a ChoicePoint
supervisor, wrote Llibertat Ros, | é TeleTech talent acquisition specialist, to ‘inquire about
TeleTech’s médical marijuana policy.

Ros céntacted- suipervisors at corporate headquarters who informed Ros that TeleTebh
does not make an exception to its drug policies for medical marijuana use. On. October 18, 2006,
TeleTech terminated Roe’s employment becausev of her posifive drug screening.

Procedural Facts

On Februgry 13, 2007, Roe filed this action in the Kﬁtsap Cqunty Superior Court. Roe

filed an amended complaint on February 26, 2007, seeking reiﬁstat’ement and damages against

TeleTech for wrongful termination in violation of public policy and in violation of MUMA. On

3
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| March 27, 2067, TeleTech removed the case to the United States District Court for the Western
District of Washington, claiming the amount in controversy exceeded $75,000. On June 6, 2007,
| the federal district court granted Roe’s motion to remanci the case to the Kitsap County Superior
Couﬁ. |
On _November 16, 2007, the parties submitted cross-motioes for summary judgment. The
trial court heard oral ar‘g'uments‘on December 14, 2007, and, on February 1, 2008, it granted
TeleTech’s motion for summary judgment. |
On February 27, 2008, Roe ﬁled enotice of appeal to our Supreme Court. Our Supreme
Court transferred Roe’s appeal to this court on Nevember 5, 2_008. |
The issue we must decide in this appeal is whether Washington voters intended MUMA to
create employment protections by requiring employers.to hire and retain employees who use
medical marijuana outside,ef the Workplace and, thus, intended MUMA to prohibit TeleTech
from enforcing its drug-free work policy. |
| ANALYSIS
Roe 'asser'ts that MUMA creates. an implied ceuse of action against employets who
terminate, orfail to hire, a person based solely on her use of medical marijuana 1n accordance Wiﬂl
MUMA. ._Roe alternatively argues fhat TeleTech terminated her employment in violation of the
public policy favoring the medical use of marijuana expressed in MUMA. Because MUMA
nejther implies a private right of action nor expresses a pﬁblic policy to establish a cause of action
- for wrongful | termination_ of employment, we ’afﬁ:rm. the su_perior’ court’s grant of summary
| judgment in favor of TeleTech.

‘Standard of Review
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We review a grant of summary judgment de novo, engaging in the same inquiry as the trial
court. Amalgamated Transit Union Local 587 v. State, 142 Wn.2d 183, 206, 11 P.3d 762, 27
P.3d 608 (200>0). Summary judgment is proper where there are no genuine issues of material fact
and the moving partyA is entitled to judgment as a matter of law. CR 56(c); Amalgamated Transit,
142 Wn.2d at 206.
Medical Use of Marijuana Act

In Novem‘ber 1998, the citizens c;f Washington enacted Initiative Measure No. 692,
MUMA. MUMA is codified in chapter.'69.5 1A RCW. Former RCW 69.51A.005 (1999), at issue
here, states the purpose and intent of MUMA! |

The people of Washington state find that some patients with terminal or
debilitating illnesses, under their physician’s care, may. benefit from the medical use
of marijuana. Some of the illnesses for which marijuana appears to be beneficial
include chemotherapy-related nausea and vomiting in cancer patients; [acquired
immune deficiency syndrome] wasting syndrome; severe muscle spasms associated
with multiple sclerosis and other spasticity disorders; epilepsy; acute or chronic
glaucoma; and some forms of intractable pain.

The people find that humanitarian compassion necessitates that the decision
to authorize the medical use of marijuana by patients with terminal or debilitating
illnesses is a personal, individual decision, based upon their physician’s
professional medical judgment and discretion. ' |

Therefore, The people of the state of Washington intend that: - .

‘Qualifying patients with terminal or debilitating illnesses. who, in the
judgment of their physicians, would benefit from the medical use of marijuana,
shall not be found guilty of a crime under state law for their possession and limited

“use of marijuana; ‘ '

" Persons who act as primary caregivers to such patients shall also not be
found guilty of a crime under state law for assisting with the medical use of
marijuana; and ; '

' Physicians also be excepted from liability and prosecution for the
authorization of marijuana use to qualifying patients for whom, in the physician’s
professional judgrent, medical marijuana may prove beneficial.

Implied Private Right of Action Under MUMA
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Rqe first argues that the trial court erred when it granted summary judgment in favor of
TeleTech because MUMA created a private right of action for a qualifying patient to sue an
employer for wrongful termination when based solely on the employee’s at-home medical
marijuana use in accordance with MUMA. Roe concedes that MUMA does not explicitly create a
cause of action but argues that MUMA implies a private cause :of action. TeleTech counters that
MUMA created an affirmative defense to state criminal prosecution for possessing or
manufacturing marijuana 6n1y. We agreenwith’TeleTech. .

“Tt has long been recognized that a legislative ehéctment may be the foundation of a right
of action.?”‘ Bennett v. Hardy, 113 Wn.2d 912, 919, 784 P.2d 1258 (1990) (quoting McNeal v.
Allen, 95 Wn.2d 265, 274, 621 P.2d 1285 (1980) (Brachtenbach, J., dissentiﬁg)). We assumé
that the legislaﬁlre is awafe of the doctrine of implied causes of action and that it would not enact
a remedial statute granting rights to an identifiable class without enabling members of that class to
enforce those rights. Bennett, 113 Wn.2d at 919-20.

| When a legislative provision protects a class of pers;)ns by proscribing or
requiring certain conduct but does not provide a civil remedy for the violation, the

court may, if it determines that the remedy is appropriate in furtherance of the

purpose of the legislation and needed to assure the effectiveness of the provision,.

accord to an injured member of the class a right of action, using a suitable existing

tort action or a new cause of action analogous to an existing tort action.

Bennett, 113 Wn.Zd af 920 (quoting Restatément (2d) of Torts § 874A (1979)).

Borrowing from the test used by federal courts, our Supreme C‘ourc has fashioned a three-

part analysis to determine if a statute impliés a private right of action. - In order for Roe to prevail

on her claim that MUMA created a private right of action, we must find that (1) Roe is within the

Qléss for whose “especial” benefit MUMA was enacted; (2) the voters intended, explicitly or
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implicitly, to create a remedy; and (3) implying a remedy is consistent with the underlying purpose
of MUMA. Bennett, 113 Wn.2d at 920-21. We hold that by enacting MUMA, the voters did not
intend, explicitly or implicitly, to create a civil cause of action and MUMA does not imply a
private right of action.

We interpret voter initiatives according to the general rules of statutory construction. City
of Spokane v. Taxpayers of Cit)) of Spokane, 111 Wn.2d 91, 97, 758 P.2d 480 (1988). Statutory
language must be given its usual and ordinary meaning, regardless of thé poiicy behind the
enactment. Dep’t of Revenue v. Hoppe, 82 Wn.2d 549, 552, 512 P.2d 1094 (1973). When
interpreting an initiétive, we focus on ““the voters’ intentv and the languagé of the initiative as the
average informed lay voter would read it City of Spokane, 111 Wn.2d at 97 (internal quotation
marks omitted) (quoting Estate of Turner .v. Dep’t of Revenue, 106 Wn.2d 649, 654, 724 P.2d
1013 (1986)).‘ The intent behind the languagé of an iﬁitiative only becomes relevant if the
language is ambiguous. Cib/ of Spokane, 111 Wn.2d at 98. An ambiguity' exiéts when the
langﬁage of the enactment is éusceptibl’e to more than ‘one reasonable interpretatidn. S?ate V.
Thorne, 129 Wn.2d 736, 763 n.6, 921 P.2d 514 (1996). Where there is an ambiguity in a voter
initiative, we look to lextrinsic aids, such as stétements in the voters’ pamphlet, to determine the
voters” intent. Amalgamated Transit, 142 Wn.2d at 205-06.

Roe points to three provisions to support her argument that voters intended to create a
civil remedy under MUMA f;)r medical marijuana users. She first argues that MUMA’s preamble,
‘codified at former RCW 69.51A.005, demonstrates that WaShiﬁgton voters “intended the law to
do much more than just protect qualifying patients from criminal pro'secﬁtion.” Br. of Appellant

at 14. MUMA’s pfeamble expresses the broad purpose of allowing physicians to- “authorize the
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medical use of marijuana by patients with terminal or debilitating illnesses.” Former RCW
69.51A.005. But the preamble also exph01t1y expresses MUMA’s intent that “[qJualifying
patients . shall not be found guilty of a crime under state law for their possession and limited
use of marijuana” and that physicians “be excepted from liability and prosecution for the
authorization of marijuana use to qualifying patients.” The average informed lay voter would
understand from reading MUMA’s preamble that it was intended to address one subject—
cnmlnal prosecutlons from a physician’s decision to recommend, and a patlent ] d601s1on to use,
marijuana as treatment for a terminal or debilitating illness. Although employer drug policies may
also present an obstacle to a qualified patient’s decision to use medical marijuana, the plain
language of MUMA'’s preamble does not démonstrate any intent to address employers’ hiring
practices nor does it preclude the operation of drug-free businesses...

- Next, Roe argues that RCW 69.51A.040(1) implies a civil remedy because it explicitly
prohibits the denial of “any right or privilege” to qualified patients using medical marijuana in
accordance with MUMA. But Roe reads only the second sentence and takes it out of context. In
its entirety former RCW 69.51A.040(1) states:

If charged with a violation of state law relating to marijuana, any qualifying patient
who is- engaged in the medical use of marijuana, or any designated primary
caregiver who assists a qualifying patient in the medical use of marijuana, will be
deemed to have established an affirmative defense to such charges by proof of his
or her compliance with the requirements provided in this chapter. Any person
meeting the requirements appropriate to his or her status under this chapter shall
be considered to have engaged in activities permitted by this chapter and shall
not be penalized in any manner, or denied any right or privilege, for such actions.
(Emphasis added.)

An average lay voter reading this provision in context would not understand it to prohibit
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private employers from maintaining a drug-free workplace and tenninating employees who use
medical marijuana. The prohibition against “penaliz[ing] in any mannet, or den[ying] any right or
privilege” follows that provision’s earlier limiting-reference to those charged with violating a state
criminal law relating to marijuana—that is, those charged and subject to criminal prosecution.
Former RCW 69.51A.040(1). The average voter would interpret this language as restricting the
State from imposing penalties ancillary to criminal prosecution.

Last, Roe argues that former RCW 69.51A.060(4) (1999)’s statement that “[n]othing in.
this chapter requires any accommodation of any medical use of marijuana in any place of
employment,” implies that employers must accommodate an employee’s offsite use of medical
marijnana. But \yhen interpreting the language of a voter initiative, we do not read into the

initiative ““technical and debatable legal distinction[s]”” that are n‘ot apparent to the average
informed lay voter. City of Spokane, 111 Wn.2d at 97-98 (quoting Inre Estate of Hitchman, 100
Wn.2d 464, 469, 670 P.2d 655 (1983)). Here the average informed lay voter would not read this
provision as creatmg a corollary duty for employers to accommodate an employee s medlcal use
of marijuana outside the workplace where MUMA expressly creates no such duty inside the
workplace. To the contrary, vab‘sent the stramed construction Roe urges, the provision implies
that MUMA will place no requirements on employers or places of employment. Moreover, it is
unlikely that voters intencled to. create such a sweeping change to current employment practices,
as Roe suggests, through a negative implication, when.prior statutes imposing duties on private
employers haye done so only with explicit language. See RCW 49.17.160 (“[n]o person shall
discharge or in any manner discriminate against” employee for filing a complaint under

; Washington Industrial Safety and Health Act of 1973, ch. 49.17 RCW); RCW 49.44.090 (it is
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“unfair practice” for employer to “refuse to hire or employ.. .. or to terminate from employment”
individual because she is 40 years of age or older); former RCW 49.60.180 (2006) (it is “unfair
| practice” for any employer to “refuse to hire,” “discharge or bar . . . from employment,” or
“discriminate against . . . in comf)ensation or in other terms or conditions of employment”
individﬁals based on characteristics identified in chapter 49.60 RCW).

Thus, it is clear from a common sense reading of MUMA’s plain language that the voters
did not intend to impose any duty on private employers to accommodate employee use of medical
marijuana. When construing a statute, we must read it in its entirety, not piecemeal, and interpyet
the various provisions of the statute in 1ight of one anothcr. Thorne, 129 Wn.2d af 763. Because
MUMA’s language is unambiguous and does not support the creation of an implied cause of
action, we need not look to extrinsic evidence of the voters’ intent. City of Spokane, 111 Wn.2d
at 98. |
Public Policy

Next, Roe argues that TeleTech terminated her employment in ﬁolatioﬁ of Washingfon
public policy as expressed in MUMA.

Under the common law, employers' may generally terminate an at-will employee for any
reason or for no reason at all.v Gardner v. Loomis Armm.'ed Inc., 128 Wn.2d 931, 935, 913 P.Zd
377 (1996). A narrow exception to the employment at-will doctrine prchibits an employer from -
discharging an employee for a reason that violates public p'olicy. Sedlacek v. Hz'llis, 145 Wn.2d
379, 385 36 P.3d 1014 (2001). Roe must meet four elements to state a claim for wrongful
termination in violation of public policy. Roe must prove that (1) the ex1stencc of a clear public

po]ic’y (the clarity element); (2) discouraging the conduct in which she engaged would jeopardize

10
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| the public policy (the jeopardy element); (3) the public policy linked conduct caused her dismissal'
(the causation element); and (4) TeleTech cannot offer an overriding ‘justiﬁcétion for her dismissal
(the absence of .J.'ustilﬁcation element). See Wahl v. Dash Point Family Dei;tal Clinic, Inc., 144
Wn. App. 34, 41-42, 181 P.3d 864 (2008). | | |

Largely repeating her earlier interpretation of MUMA, Roe points .only to the act itself as
expressing a public policy against terminating an employee for the employee’s at-home medical
use of .marijuana. Bﬁt as we held above, MUMA’S policy is to protect qualified patients and their
physicians from state criminal proseéution. Thus, Roe cannot establish the clarity element
necessary to suppoﬁ her wrongful termination in violatiqn of public policy clgim and it fails. -

MUMA provides qualifying medical users only ‘.av de;fqnse t6 criminal prosecution. MUMA
neither grants employment rights for qualifying ;.ISGI'S ‘noé creates civil remédies for alleged

violations of the act. The trial court’s decision to award summary judgment in TeleTech’s favor

was proper and we affirm.

QUINN-BRINTNALL, .
We concur:

HOUGHTON, P.J.

HUNT, J.
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A rnrs et o e

COMPLETE TEXT OF
Initiative Measure 688

COMPLETE TEXT OF
Initiative Measure 692

AN ACT Relating to the stale minimum wage; and
amending RCW 49.46.020.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF

. WASRHINGTON:

Sec. 1. RCW 49.46.020 and 1993 ¢ 309 s 1 are each
amended to read as follows:

(1) Until January 1, 1999, every employer shall pay to each
ol his or her employees who has reached the age of eighteen
years wages at a rale of not less than four dollars and ninety
cents per hour. o

(2) Beginning Japuary 1, 1999, and untif January 1. 2000,
every. employer shall pay to each of his or her employees

who has reached the age of eighteen vears wages at a rale

of .not less than five dollars and seventy cents per hour,

(3) Beginning January 1, 2000, and_until January 1, 2001,
every employer shall pay to each of his or her employees
who has reached the age of eighteen years wages at a rate
of not less than six dollars ang fifly cents per hour.

{4)(a) Beginning on January 1, 2001, and each following
January 1st as sel forth under (b) of this subsection, every
employer shall pay jo each of his or her employees who has
1eached the age of eighteen years wages al a rate of nol less
than the amounl established under (b) of this subsection.

(b) On_September 30, 2000, and on_each following
September 30th, the department ot labor and industries shall
calculate an adjusted minimum wage rate to maintain

minimum wage rate by the rate of inflalion. The adjusiad
minimum wage rale shall be calculated 1o the neares! cent
using the consumer price index for urban wage earners and

~ clerical workers, CPI-W, or a successor index, for the twelve

months_prior 1o each September 1st as calculated by the
United States depariment of labor. Each adjusted minimum
wage rate calculated under_this subseclion (4)(b} iakes
gifect on the following January 1ist,

(5} The director shall by regulation establish the minimum
wage for employees under the age of eighteen years.

AN ACT Relating to the medical use of marijuana; adding
a new chapter to Title 69 RCW; and prescribing penaliies.

BE 1T ENACTED BY THE PEOPLE OF THE STATE OF
WASHINGTON: :

‘NEW SECTION. Sec. 1. TITLE. :
This chapter may be known and cited as the Washington
slale medical use of marijuana act.

NEW SECTION, Sec.2. PURPOSE AND INTENT.

The People of Washingion state find that some patients
with terminal or debilitating ilinesses, under their physician’s
cate, may benefit from the medical use of marijuana. Some
of the illnesses for which marijuana appears to be beneficial
include chemotherapy-related nausea and vomiting in
cancer patients; AIDS wasting syndrome; severe muscle
spasms associated with multiple sclerosis and other
spasticity disorders; epilepsy; acute or chronic glaucoma;
and some forms of intractable pain.

The People find thal humanitarian compassion necessi-
tates that the decision to authorize the medical use of
marijuana by patients with terminal or debilitating ilinesses is
a personal, individual decision, based upon their physician’s
profassional medical judgment and discretion.

Therefore, The people of the state of Washington intend

that: : ' :
Qualilying patients with terminal or debilitating linesses

who, in the judgment of their physicians, would benefit from
the medical use of marfjuana, shall not be found guilty of a

crime under siate law for their possession and limited use of
marijuana;

Persons who act as primary caregivers to such patients
shall also not be found guilty of a crime under state law for
assisting with the medical use of marijuana; and

Physicians also be excepied from liability and prosecution
for the authorization of marijuana use 1o qualifying patients
for whom, in the physician's professional judgment, medical
marijuana may prove beneficial. '

NEW SECTION. Sec. 3. NON-MEDICAL PURPOSES
PROHIBITED.

Nothing in this chapter shall-be conslrued to supersede
Washington state law prohibiting the acquisition, posses-
sfon, manufaciure, sale, or use of marijuana for non-medical
purposes.

NEW SEGTION. Sec. 4. PROTECTING PHYSICIANS ;. :




COMPLETE TEXT OF

Initiative Measure 692
(continued)

A physician licensed under chapter 18.71 RCW or chapter
18.57 RCW shall be excepted from the slate’s criminal faws
and shall not be penalized in any manner, or denied any right
or privilege, for:

1. Advising a qualifying patient about the risks and benefils
of medical use of marijuana or that the qualifying patient may
benefit from the medical use of marijuana where such use is
within a professional standard of care or in the individual
physician's medical judgment; or

2. Providing a qualifying patient with valid documentation,
based upon the physician’s assessment of the qualifying
patient’s medical history and current medicai condition, that
the potential benefits of the medical use of marijuana would
likely outweigh the health risks for the particular qualifying
palient.

NEW SECTION. Sec. 5. PROTECTING QUALIFYING
PATIENTS AND PRIMARY CAREGIVERS.

1. If charged with a violation of state law relating to
matijuana, any qualifying patient who is engaged in the
medicai use of marijuana, or any designated primary

- caregiver who assists a qualifying patient in the medical use

of marijuana, will be deemed to have established an
18.71 or 18.57 RCW,

alfirmative defense to such charges by proof of his or her
compliance with the requirements provided in this chapter.
Any person meeting the requirements appropriate to his or
her status under this chapter shall be considered (o have
engaged in actlivities permitted by this chapter and shall not
be penalized in any manner, or denied any right or privilege,
for such actions.

2. The qualilying pallem if eighteen years of age or older,
shall:

(a) Meet all criteria for status as a quahfymg patient;

(b} Possess no more marijuana than is necessary for the

- patient's personal, medical use, not exceeding the amount
necessary for a sixty day supply, and

(c) Present his or her valid documentation 10 any law
enforcement official who questions the patient regarding his
or her medical use of marijuana.

3. The qualifying patient, if under eighteen years of age,
shall comply with subsection (2) (a) and (c) of this section,
However, any possession under subsection (2) (b) of this
act, as well as any production, acquisilion, and decision as 10
dosage and frequency of use, shall be the responsibility of
the parent or legal guardian of the qualifying patient.

4. The designated primary caregiver shall:

(a) Meet all criteria for status as a primary caregiver to a

- gualifying patient;
(b} Possess, in combination with and as an agent for the

qualifying patient, no more marijuana than is necessary for
the patient's personal, medical use, not exceeding the
amount necessary for a sixty day supply;

(c) Present a copy of the qualilying palient's valid
documentation required by this chapter, as well as evidence
of designation to act as primary caregiver by the palient, 10
any law enforcement official requesting such informalion;

{d) Be prohibited from consuming marijuana obtained for
the personal, medical use of the patient for whom the
individual is acting as primary caregiver; and

{e) Be the primary caregiver to only one patient at any one
time.

NEW SECTION. Sec. 6. DEFINITIONS.

The dafinitions in this section apply throughout this chapter

“unless the context clearly requires otherwise.

1. "Medical use of marijuana” means the production,
possession, or administration of marijuana, as defined in
RCW 69.50.101(q), for the exclusive benefit of a qualilying
patient in the lreatmem of his or her terminal or debilitating
rilnass

2. "Primary caregiver’ means a person who:

{a) Is eighteen years of-age or older;
(b) Is responsible for the housing, health, or care of the
patient;
(¢) Has been designated in writing by a patient lo
perform the duties of primary caregiver under this chapter.
3. "Qualifying Patient” means a person who:
" {a) Is a patient of a physician licensed under chapter

(b} Has been diagnosed by that physician as havnng a
terminal or debilitating medical condition;

{c) |s a resident of the state of Washington at the time of
such diagnosis; '

{d) Has been adwsed by thal physician about the risks
and benefits of the medical use of marijuana; and

(e) Has been advised by that physician that they may
benefit from the medical use of marijuana.

4, "Terminal or Debilitating Medical Condition™ means:

{a) Cancer, human immunodeficiency virus (HIV),
multiple sclerosis, epilepsy or other seizure disorder, or
spasticity disorders; or

(b) Intraciable pain, limited for the purpose of- this
chapter to mean pain unrelieved by standard medical
ireatments and medications; or

(c) Glaucoma, either acute or chronic, limited tor the
purpose of this chapter to mean increased intraocular
pressure unrelieved by standard treatments and medica-
tions; or

(d) Any other medicat condition duly approved by the
Washington state medical quality assurance board as

directed in this chapter. .

5. "Valid Documentation” means:

(a) A stalement signed by a qualilying patient's
physician, or a copy of the qualifying patient’s periinent

I
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COMPLETE TEXT OF
Initiative Measure 692
(continued)

medical records, which stales thal, in the physician’s
professional opinion, the potential benefits of the medical
use of marijuana would likely ouiweigh the health nsks fora
parlicular qualifying patient; and

(b) Proof of Identily such as a Washington slate driver’s
license or identicard, as defined in RCW 46.20.035.

NEW SECTION. Sec.7. ADDITIONAL PROTECTIONS.

1, The lawful possession or manufacture of medical

matijuana as authorized by this chapter shall not resuitin the
{orfeiture or seizure of any properly. '

2. No person shall be prosecuted for constiuctive
possession, conspiracy, or any other criminal offense solely
fot being in the presence or vicinity of medical marijuana or
its use as authorized by this chapter.

3. The slate shall not be held liable lor any deleterious
outcomes from the medical use of marijuana by any
qualifying patient.

NEW _SECTION., Sec. 8. RESTRICTIONS, AND
LIMITATIONS REGARDING THE MEDICAL USE OF
MARIJUANA,

1. W shall be a misdemaanor to use or display medical
matijuana 1In a manner or place which is open 10 the view of
the general public.

2. Nothing in this chapter requires any health insurance
provider lo be liable for any claim for reimbursement for the
medical use of marijuana.

3. Nothing in this chapter requires any physician to
authorize the use of medical marijuana jor a patient.

4. Nothing in this chapter requires any accommodation of
any medical use of marijuana in any place of employment, in
any school bus or on any school grounds, or in any youth
center.

5. 1t is a class C felony lo fraudutently produce any record.

purporling to be, or tamper with the content of any record for
the purpose of having it accepted as, valid documentation
under section 6 (5) (a) of this act.

6. No person shall be enlitled 1o claim the alfirmalive
defense provided in Section 5 of this act for engaging in the
medical use of marijuana in a way that endangers the health
or well-being of any person through the use of a motorized
vehicle on a street, road, or highway.

NEW _SECTION. Sec. 9. ADDITION OF MEDICAL
CONDITIONS.

The Washington state medical qualily assurance board, or
other appropriate agency as designated by the governor,

shall accept for consideration pelitions submitted by

physicians or patierits to add terminal or dabilitating
conditions to those included in this chapter. In considering
such petitions, the Washinglon stale medical quality
assurance board shall include public notice of, and an
opporiunity to comment in a public hearing upon, such
pelitions. The Washington stale medical quality assurance
board shall, afier hearing, approve or deny such petitions
within one hundred eighty days of submission. The approval
or denial of such a petition shall be considered a final agency
action, subject to judicial review.

NEW SECTION. Sec.10. SEVERABILITY.
I any provision of this act or its application to any person or

- circumstance is held invalid, the remainder of the act or the

to other persons or

application of the provision
circumstances is not affected.

Sections 1 through 11 01 thls act constitute a new chapter
in Title 69 RCW.

COMPLETE TEXT OF
Initiative Measure 694

AN ACT Relating 1o limiting partial-birth infanticide; add-
ing a new chapter to Title 9A RCW; and prescribing penal-
ties.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF
WASHINGTON:

fmd that, in accordance wzth currem scisntific evidence, medi-
cal terminology and practice, and. decisions of the United
States supreme court in Roe v. Wade and other cases:

(1) Pregnancy begins with conception and ends when the
process of birth begins,

{2) The process of birth begins when a living child begins
1o exit the uterus or womb by any means and ends when the
child is fully delivered or expelled from the vagina or birth
canal by any means.

(3) Birth is an irreversible process that, once begun, will
ingvitably result in the complete delivery of expulsion of an
infant child.

(4) Even a living fetus that is prematurely and artiticially
exiracied from the uterus or womb into the vagina or birth
canal will be born alive if not killed during the process of birth.

(5) Scientifically, medically, and legally, a child in the pro-
cess of birth is no longer a fetus, but an infant.

e
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CERTIFICATION OF ENROLLMENT

ENGROSSED SUBSTITUTE SENATE BILL 6032
Chapter 371, Laws of 2007

60th negislature
2007 Regular Session

MARIJUANA--MEDICRL USE

EFFECTIVE DATE: 07/22/07

passed by the Senate Epeil 20, 2007 CZRTIFICATE
Bas 37 NRYS ¢ :
I, Thomas Hosmanb, Secretary of
the  Senate <3+ the State of
DRAD OWEN Hashington, do hereby certify that
- the attached is ENGROSSED
President of the Senate SUBSTITUTE SENATE BILL 6032 as
. - e o 2007 passed by thes Senate and the Hous=
passed by ths Houss april 1#&, 2007 of Reprasentatives on the dates
YERS 6B NRYS 27 ' herson set forth.
FRaNK CHOPP PHOMAS HOEMANN
- speaker of the House of Representatives Secretary
approved May &, 2007, 408 pum, FILED

CHRISTINE  GREGCIRZ secretary of State
gtate of Washington

Governor of the State of Washington
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ENGROSSED SUBSTITUTE SENATE BILL 6032

A5 RECOMMENDED BY THE CONFERENCE COMMITTEER
passed Legislature - 2007 Reghlar Session
sState of Washington ' 60th Leglslature 2007 Regular Session

By Senate Committee cn nealth & Long-Term Care {(originally zponsorec
py Senators Kohl-Wslles, McCaslin, Kline, Regala and Keiser)

READ FIRST TIME 02/28/07.

AN ACT Relating to medical use of wmarijuana; amending RCW
69.51A.005, 69.51a.010, £9.51A.030, 6%.51A.040, 69.512.060, and
6%.512,070; adding a new section to chapter 6%.512 RCW; ana creating a

new section.

BE I

=

ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. The legislaturz intends toa clarify the law
on mediczl marijuana so that the lawful use of this substance is not
impaired and nedical practitioners are able to exercise their best
professional judgment in the delivery of medical treatment, gqualifying
patients may fully participaée in the medical use of marijuaﬁa, and
designated providers may assist patiénts in the manner provided by this
' aot without fear of state criminal prosecution.  This act is also

intended to provide clarificaticn to liaw enforcemsnt and fo all

participants in the sudicial system.

Sec. 2. RCW 69.51A.005 and 1999 ¢ 2 & 2 ‘are =ach amended to read -

as follows: . . )
The . people of washington stats find that some patients with
cerminal or debilitating i1linesses; under their physician's care, may

Page 8of 15 ‘
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penefit from the medical use of marijuana. Some of the iilnesses for
which marijuana appears to be peneficial include chemotherapy-related
nausea and vomiting in cancer patients; RIDS wasting syndrome; severe
muscle spasms associated with multiple sclerosis and other spasticity
disorders; epilepsy; acute or chronic glaucoma: and somz forms of
intractabkle pain. ‘

The peopla find that humanitarian compassion necessitates that the
decision to authorize the medical use of marijuana by patients with
terminal or oebiiitating illnesses is a personal, individual decision,
based upon their physician's proféséional medical | judgment and
discretion. '

Therefore, the people of the state of Washington intend that:

Qualifying patients with terminal or debilitating illnesses who, -in
the judgment of their physicians, {(ve2d)) may benefit from the
medical use of marijuana, shall not be found guilty of a crime under
state law for their possession and limited use of marijuana;

prersons who act as {(p£d ivers)) designated providers to
such patients shall also not be found gnilty of a crime under state law
for assisting with the medical use of marijuana; and

Physicians also be excepted from tiability and prosecution for the
anthorization of marijuana nse to gualifying patients for whom, in the
physician®s professicnal judgment, mediczl marijuana may prove

beneficizl.

Sec. 3. ECW 69.51R.0610 and 1999 ¢ 2 5 6 are each amended te read
as follows:

The definitiong in this section apply throughout this chapter
unlsss the context clearly requires otherwise.

{1) “"Desicnated

(2) Is sighteen years of age or older:

yrovider" mezns a person whe:

(b)Y Bas bhesn designated in writing by a patient to serve 2s 2

dasinated provider under this chaptex;

(¢} Ts prohibited Irom consuming mariiuzna obtained for the

parsonal, medical use of the patient For whom the individual is_acting

(d) Is the designated provider to only one patient at any one time.
(2) "Medical use of marijnana" means the production, possession, or

Page 9 of 15
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administration of marijuana, as defined in RCW 69.50.101 (<, for the

exclusive benafit of a qualifying patient in the treatment of his or
her terminal or debilitating illness.
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(3) “"Qualifying patlent" means a person who!
(a) Is =z patient of a physician licensed under chaptar 18.71 or
18.57 RCW; .

(b) Has besn diagnosed by that physician as having 2 terminal or
debilitating medical condition;

(c) Is a resident of the state of Washlnvton at the tlme of such
diagnosis

(d) Has besn advised by that physician about the risks and benefits
of the medical use of marijuana; and

(e) Bas been advised by that physician that they may penefit from
the medical use of marijuana. :

(4) "Terminal or debilitating medical condition" means:

(a) Cancer, human immunodeficiency virus (2IV)., muitiple sclerosis,
gpilepsy or other seizure disorger, or spasticity disorders: or

(o) Intractable pdln, limited for the purpose of this chapter to
mean pain unrelieved oy standard medical treatments and madications; or

(¢) Glauncoma, either acute or chrenic, limited for the purposes of
this chapter to mean increased intraocular pressure unrelieved by
standard treatments and medications; or ' '

(d) crohn's dissase with debilitating svmptom« unreiisved by
standard treatmsnts or medications; or

_J___—_____________—————————-———"—"—

(e) Hepatitis € with depilitating nausea or intractable Lain

unreliisved by standard treatments or medications: or

(f) Diseases, including anorexia, which result in nausea, vemiting,

wasting, appetite loss, glamownq, seizures, wnuscle spasms, OX

spasticitv, whan thes ymwtomu are unrelieved by standard tre atments

or

(a) Any other medical condition duly approved by tha Washington
state medical guality assurance ( (board—Leomminstornt)) commission in

Page 10 of 15
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.£ka)) medical use of marijuana ((wewds 2 il emabuaigh She-boadth
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consultation with the board of osteopathic medicine and surgery -as
directed in this chapter.

(5) "valid documentation” means:

(a) 2 statement signed by a qualifying patient's physician, or &
copy of the oualifying patient's pertin=nt mpdical records, which

states that, in the physician's

o = S s £l es o1l hl sy = oandt 2 eo ooy b P D T P RS —n by 2 el PR TN
PTTIATTSXCT L 1A JH L Qv mpwey = 4 D UJ. th—_’J\.lG\ALQl IV'—‘\.I..L\J -L-I.I\C-Ll UI.AR«‘\‘;-L\:}II T
BealEl pdcls Ses a-pariicular-guariEyieg)) patient may benefit from the

medical use of mariijuana; ({(ard))

(o) proof of identity such as a Washington state driver's license
or identicard, as Qefined in RCW 46.20. 035: and

(¢} d conv_of the phygician statement described in (a) of this

subsection shall have the same force and effect as the sicne

sec, 4. RCW 69.51x.030 and 1299 c 2 s 4 are each amended to read
as follows!
A physician licensed under chapter 18.71 or 18.57 RCW shall be
excepted from the state's criminal laws and shall not be penalized in
manner, or denied any right or privilege, fox:

et}
=]
<

(1) advising a qualifying patient aboul the risks and benefits of
medical use of marijuana or that the qualifying patient may benefit

from the medical use of marijuana where such use is within &

professional standard of care or in the individual physician's medical

Jjudgment; ox

(2) Providing a qualif ylﬂg patient with valid documentation, based’

upoen the physician's assessment of the qualifying patient's medical
histery and current medical condition, that the ((raceﬁ%éa——%c;ﬁqaﬁﬁkeé

Zow=—she)) may benefit a particular qualifying patient.

gec. B. RCW 69.51R.040 and 1999 ¢ 2 35 5 are each amended to read

N

as follows:
(1y If a law senforcement oificer determines that mearijuans is being

possessed lawfully under the medical mariiuanz law, the officer may

large encugh to test, but not seize the mariiuana. A law enforcement

officer or agency snall not be held eiviliy liable for failure to seize

mariivans in this circupstance.

[t}
[X3]
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(2) If charged with a viclation of state law relating ta marijuana,
any qualifying patlent who is engaged in the medical use of marijnana,
or any desighated ((p=imaxy—S5Ee i )) provider who assists 2
qualifying patient in the medical use of marijnana, will be deemed to
have established an affirmative defense to such charges by proof of his

or her compliance with the requirements provided in this chapter. ANy

person meeting the reguirements appropriate to his or hexr status ander
this chapter shall be considersd to have engaged in zetivities
permitted by this chapier and shall not be penalized in any manner, or
denied any right or privilege, for such actions.

((42—Fke)) (3) A qualifying patisnt, 1f =sighteen years of age o
older, or a designated provider shall:

(2) Meet all criteria for status as & qualifying patient oz
desianated provider; ' _
(b) Possess no more -marijuana than is necessary for the patient's

personal, medical use, not exceeding the amount necessary for a &ixty-
day supply: and

(c) Present his or her valid documentation teo any law enforcement
official who questions the patient or provider regarding his or har
medical use of marijuana.

(H33—he)) (4) A qualifying patient, if under sighteen years of
age at_the time he or she is alleged to have committed the offense,
shall ((es=gty)) demonstrate compliance with subsection ((£23%)) (3)(a)
and (¢} of this section. However, any posséssian under subssction
((H23)) (3) {b) of this section, as well as any production, acquisitimn,

and decision as to desage and frequency oI use, shall bpe the
responsibiiity of the parent or iegal’ guardian of the gualifying
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Sec. 6. RCW G69.51E.060 and 1999 ¢ 2 s 2 are sach amended to read
as follows:

(1) Tt shall be a misdemeanor to use or display madical marijuana
in a manner or place which is open to the view of the general public.

(2) Nothing in this chapter requires any health insurance provider
to pe liable for any claim for reimbursement for the medical use oi
marijuana.

(3) Kothing in this chapter reguires any physician to authorize the

al marijuana for a patient.
r requires any accommodation of any on-

nse of medic

(4) Nothing in this chapte
site medical use of marijuana in any place of employment, in any school
bus or on any school grounds, ((¢z)) in any youth center, in any
correctional facility, or smoking medical mariiuvana in anv public wlace

as that term is defined in RCW 70.160.020. .
(5) It is a class C felony to fraudulently produce any racord

purporting te be, or tamper with the content of any r=cord for T
purpose of having it acceptad eas, valid documentation under RCH
69.512.010 ((5+)) (€} (a) -

(6) No person shall be sntitled to claim the affirmative deiense
provided in RCW 69.512.040 for engaging in the medicai use of marijuana
in & way that endangers the heaith or well-being of any persoa through
the use of a motorized vehicle on a street, road, or highway.

Ses. 7. KCW 69.514.070 and 1§99 ¢ 2 s 9 are each amended to read

The Washington state medical guality  assurance { beaxa
)) commission in consultation with the board of osteopathic

3 o2 e
Ty actEhg

surgery, or other.appropriate agency as designated by the
governor, shail accept for consideration petitions submitted ((5y
: ) to add terminzl or debilitating conditions to

those inciluded in this chapter. In considering such petitions, the
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wWashingten siate medical quality assurance ( (poczd—ieommissions))
commission in consultation with the board of osteopathic medicine and

surgery shall include public notice of, and an opportunity to comment.
in a public hearing wpon, such petitions. The Washington state medica

quality assurance ((beazd—tcormizsiont)) commission in consultation
with the board of osteopathic medicine and surgery shall, after
hearing, approve or deny such pstitions within one hundred eighty days

of submissicn. The approval or denial of such a petition shall be
considered a final agency action, subject to judicial review.

NEW SECTION, Sec; 8. A new section is added to éhapter £%,512 RCW
to read as follows:

(1) BY Juiy 1, 2008, the department of health shall adopt rules
defining the quantity of marijuana that could reascnably Dbe presumed to
be a sixty-day supply for gualifying patients; this presumption may be
overcome with evidence ¢f a qualifying patient's necessary medical use.

(2) As used in this chapter, "sixty-day supply" means that amount
of marijuana that qualifying patients would reasonably be expected to
need over a period of sixty days for their personal medical use.
puring the rule-meking process, the department shall make a good faith
effort to inciude all stakeholders identified in the rule-making
analysis as being impacted by the rule. '

(3) The department cf health shall gather information from medical
and scientific literature, consulting with experts and the public, and
reviewing the best practices of other states regaxding -access to an
adequate, safe, consistent, and secure source, including alternative
distribution systems, o 2
The department shall report its findings to the lsgislature by July
2008, )

Passed by the Senate April 20, 2007.

Passed by the House 2april 18, 2007,

Approved by the Governor May &, 2007.

‘Filed in Offics of Secretzry of State May 10, 2007.

of medical marijuana Ffor fualifying patients.
1,
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